Westlaw.
146 Cal.App.4th 1008

Page 1

146 Ca.App.4th 1008, 53 Cal.Rptr.3d 307, 07 Cal. Daily Op. Serv. 609, 2007 Daily Journal D.A.R. 745

(Citeas: 146 Cal.App.4th 1008, 53 Cal.Rptr.3d 307)

n
Court of Appeal, Second District, Division 7, Cali-
fornia.
Mary MEDEIROS et al ., Petitioners,
v

SUPERIOR COURT of thé State of Californiafor the
County of Los Angeles, Respondent;
Hedlth Net of Californiaet d., Rea Partiesin Inter-
est.
No. B193042.

Jan. 16, 2007.
Review Denied April 25, 2007.

Background: Employees filed lawsuit against their
health insurer for breach of contract and bad faith,
and health insurer filed motion to compel arbitration.
The Superior Court, No. LC073799,Bert Glennon,
Jr., J.,, granted motion to compel arbitration, and em-
ployees petitioned for awrit of mandate.

Holding: The Court of Appeal, Johnson, J., held that
arbitration provisions in employer's health benefits
election agreement and evidence of coverage form
were unenforceable based on failure to comply with
statutory disclosure requirements.

Petition granted; peremptory writ issued.

West Headnotes

[1] Alternative Dispute Resolution 25T =—213(3)

25T Alternative Dispute Resolution
25T11 Arbitration
25T11(D) Performance, Breach, Enforcement,
and Contest
25Tk204 Remedies and Proceedings for
Enforcement in General
25Tk213 Review
25Tk213(3) k. Decisions Reviewa-
ble, Finality. Most Cited Cases
An order compelling arbitration is not an appeaable
order.

[2] Mandamus 250 =~60

250 Mandamus
25011 Subjects and Purposes of Relief

25011(A) Acts and Proceedings of Courts,

Judges, and Judicia Officers
250k60 k. Civil Proceedings Other Than

Actions. Most Cited Cases
Petition for writ of mandate by insureds, challenging
trial court's order compelling them to arbitrate a dis-
pute with their health insurer, was the appropriate
way to review chalenged order and avoid having
parties try their case in a forum where they did not
belong, only to have to try it again in the appropriate
forum.

[3] Insurance 217 £~73273

217 Insurance
217XXVI1I Claims and Settlement Practices
217XXV1I(B) Claim Procedures
217XXVI1I(B)7 Arbitration
217k3271 Agreementsto Arbitrate

217k3273 k. Requisites and Validity.
Most Cited Cases
Arbitration provisions in employer's health benefits
election agreement and evidence of coverage form
were unenforceable against employees who had a
dispute with their health insurer, inasmuch as arbitra-
tion provisions failed to comply with arbitration dis-
closure requirements mandated by statute; although
employees signed their employer's benefits election
form instead of an enrollment form provided by their
health insurer, they were entitled to the same form of
disclosure concerning arbitration as consumers who
individually subscribed to a heath insurance plan.
West's Ann.Cal.Health & Safety Code § 1363.1.
See 6 Witkin, Cal. Procedure (4th ed. 1997) Proceed-
ings Without Trial, & 486; Knight et al., Cal. Practice
Guide: Alternative Dispute Resolution (The Rutter
Group 2006) 1 5:73 et seq. (CAADR Ch. 5-C).

[4] Appeal and Error 30 £—842(1)

30 Appesal and Error
30XVI Review
30XVI(A) Scope, Standards, and Extent, in
General
30k838 Questions Considered
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30k842 Review Dependent on Whether
Questions Are of Law or of Fact
30k842(1) k. In General. Most Cited
Cases
Appellate court's interpretation of a statute and de-
termination of its applicability to undisputed facts are
questions of law subject to independent review.

[5] Insurance 217 £&~23273

217 Insurance
217XXVI1I Claims and Settlement Practices
217XXVI1(B) Claim Procedures
217XXVI1I(B)7 Arbitration
217k3271 Agreementsto Arbitrate
217k3273 k. Requisites and Validity.

Most Cited Cases
Statutory disclosure requirements regarding arbitra-
tion provisions for disputes with health care service
plans are mandatory; technical violations of the sta-
tute render the abitration provision unenforceable
regardless of whether the person enrolling in the
health plan received some notice of the arbitration
clause by reviewing the non-complying provision.
West's Ann.Cal.Health & Safety Code § 1363.1.

[6] Insurance 217 £-3273

217 Insurance
217XXVII Claims and Settlement Practices
217XXVI1(B) Claim Procedures
217XXVII(B)7 Arbitration
217k3271 Agreementsto Arbitrate
217k3273 k. Requisites and Validity.
Most Cited Cases

I nsurance 217 £~3292

217 Insurance
217X X VIl Claims and Settlement Practices
217XXVI1(B) Claim Procedures
217XXVI1I(B)7 Arbitration

217k3280 Enforcement of Agreement

or Right
217k3292 k. Review. Most Cited

Cases
Employees who refused to arbitrate dispute with their
health insurer, based on hedth insurer's falure to
comply with statutory disclosure requirements for
arbitration agreements, were not required to seek

remedy with Department of Managed Health Care
rather than courts; courts had authority to refuse to
enforce arbitration agreements based on health insur-
er's failure to comply with mandatory disclosure re-
quirements. West's Ann.Cal .Health & Safety Code §
1363.1.

**308 Shernoff Bidart & Darras, Michadl J. Bidart,
Ricardo Echeverria, Claremont; The Ehrlich Law

Firm and Jeffrey | saac Ehrlich for Petitioners.

No appearance for Respondent.

Lewis Brisbois Bisgaard & Smith, Raul L. Martinez
and Elise D. Klein, Los Angeles, for Rea Parties In
Interest.

JOHNSON, J.

*1010 In this writ proceeding, petitioners Mary and
Lee Medeiros (collectively, Medeiros) chalenge the
trial court's order compelling them to arbitrate a dis-
pute with their health insurer, rea party in interest
Health Net. "M edeiros contends the arbitration pro-
vision at issue is unenforceable because * 1011 it does
not comply with the disclosure requirements set forth
in Health and Safety Code section 1363.1." Health
Net asserts, as amember of agroup heath plan nego-
tiated between Health Net and Medeiros's empl oyer,
Medeiros is not entitled to the protection of these
disclosures. Moreover, Health Net argues the re-
quirements of section 1363.1 do not apply to the
“benefits election form” Medeiros signed and submit-
ted to his employer in order to enroll in the group
health plan. Health Net claims section 1363.1's dis-
closure obligations would only have been triggered if
it had required Medeiros to sign an “enrollment
form” in order to enrall in the heath plan. We reject
Health Net's contention consumers who enroll in a
group health plan negotiated between their employer
and the insurance company, and consumers who sign
their employer's benefits election form instead of an
enrollment form provided by the insurance company,
are entitled to some lesser form of disclosure con-
cerning arbitration than consumers who individually
subscribe to a health insurance plan. We conclude the
disclosure requirements of section 1363.1 are appli-
cable to the arbitration provision Health Net seeks to
enforce against Medeiros, and the arbitration provi-
sion is unenforceable for failure to comply with these
requirements. Accordingly, we direct thetrial court to
vacate its order requiring Medeiros to arbitrate this
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**309 dispute with Health Net, and to issue an order
denying Health Net's motion to compel arbitration.

EN1. We refer to red parties in interest
Health Net of California, Inc. and Health
Net, Inc. collectively as Health Net.

EN2. Statutory references are to the Health
and Safety Code unless otherwise noted.

FACTS AND PROCEEDINGS BELOW

Apparently Medeiros filed a lawsuit against Health
Net for breach of contract and bad faith, among other
clams™2 In response, Health Net filed a motion to
compel arbitration and to stay thetria court proceed-
ings pending completion of arbitration. Health Net
explained it had entered into a group service agree-
ment with Medeiros's employer, the County of San
Bernardino (the County),u to provide hedlth insur-
ance services and benefits to the County's employees
and their families. In its application for a group ser-
vice agreement, the County agreed to the following
term: “Any dispute or controversy, except medical
malpractice, that may arise between the gpplicant, a
member and Health Net regarding the performance,
interpretation or breach of the agreement between
applicant and Health Net, whether arising in contract,
tort or otherwise, must be submitted to arbitration in

lieu of ajury or court trial.”

EN3. The complaint is not part of the record
before this court.

FEN4. Both Mary and Lee Medeiros were
employed as deputy sheriffs with the Coun-

ty.

Pursuant to the group service agreement, Health Net
and the County contemplated employees seeking
coverage under the group plan would complete
“enrollment forms,” which would become part of the
agreement * 1012 between the parties. The agreement
between Hedth Net and the County also states
“Health Net will make available to each Subscriber
an Evidence of Coverage which will set forth a
statement of services and benefits to which the Mem-
bers are entitled and an Identification Card.”

In its motion to compel arbitration, Health Net stated

it “does not obtain individual applications from
County employees who elect to enroll in the Hedlth
Net health service plan. Instead, County employees
who wish to become Hedth Net members notify the
County which, in turn, sends a copy of the benefits
election form to Health Net according to the County's
own procedures. Those procedures do not include
sending Health Net any application or enrollment
form signed by the member.”

Health Net attached to its motion a copy of the
“County of San Bernardino 2002 Benefits Election
Agreement” Lee Medeiros signed on June 24, 2002,
indicating he wanted to enroll himself and his family
in the Health Net plan (as opposed to Blue Cross or
Kaiser Permanente). In the middle of the signature
page, the agreement states an employee enrolling in
one of the plans will agree to a list of five things,
including: “To abide by the rules of binding arbitra-
tion as described in the Evidence of Coverage and
Disclosure brochures for Health Net and Blue Cross
Medica Plans. Claims against these medical plans or
their providers are subject to binding arbitration after
exhaustion of the medica plans' grievance procedure.
Claims against these medica plans for the profes-
siona negligence of the medical plans' providers are
not subject to this requirement of binding arbitra-
tion.” Printed under this language is a heading stat-
ing, “Kaiser Permanente Arbitration Agreement (Ap-
plies to Kaiser participants only),” ™ and the text of
that particular arbitration provision. Immediately
above Lee Medeiros's signature on the benefits **310
election form agreement is language concerning the
required duration of enrollment in the plan.

EN5. This heading appears to be in bold
font, but it is difficult to discern based on the
quality of the copy of the benefits election
agreement included in the record before this
court.

Health Net also attached to its motion the Evidence
of Coverage (EOC) referenced in the benefits elec-
tion agreement Lee Medeiros signed. The EOC in-
cludes a six-paragraph arbitration clause under a
heading entitled “Binding Arbitration.” Health Net
argued Medeiros was required to arbitrate the claims
against Health Net pursuant to the arbitration provi-
sionsin the benefits election agreement and the EOC.

In opposition to the motion to compel arbitration,
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Medeiros submitted declarations stating neither Mary
nor Lee Medeiros received the EOC until after a
Health Net representative agreed to mail the docu-
ment to Mary in *1013 November 2005. In addition,
Medeiros argued the arbitration provision in the ben-
efits election agreement Lee Medeiros signed is un-
enforceable because it does not comply with the
mandatory disclosure requirements set forth in sec-
tion 1363.1 in that the arbitration provision is not
prominently displayed and is not located immediately
before the signature line as required by the statute.

In its reply brief, Health Net argued section 1363.1's
disclosure requirements apply only to the application
for group service agreement and the group service
agreement with the County, and not the benefits el ec-
tion agreement-a form prepared by the County-which
Lee Medeiros signed and submitted to the County.
Health Net asserted: “California law [and section
1363.1 in particular] does not require Health Net to
obtain an application [or enrollment form] from
Plaintiffs. Instead, it requires that if Health Net ob-
tains an application from them that certain disclo-
sures be made. Since Health Net did not obtain an
application from Plaintiffs, the requirements govern-
ing such applications do not apply here.” Health Net
further asserted, “Where the HMO does not require
individua applications or enrollment forms, there is
no vehicle in which to require the disclosures to be
made to the individual.” Health Net also stated, in
any event, the benefits election agreement Lee Me-
deiros signed provided actual notice of the arbitration
provision contained in the EOC.

Apparently, the trial court originally denied Heath
Net's motion to compel arbitration under Code of
Civil Procedure section 1281.2, subdivision (c) on the
ground Medeiros aso had sued other parties in this
lawsuit who were not subject to any arbitration
agreement.™& Medeiros did not oppose the motion on
this basis. Health Net filed a motion for reconsidera-
tion, arguing the tria court could not deny the mation
to compel under Code of Civil Procedure section
1281.2, subdivision (c) because the arbitration clause
contained in the EOC “is governed by the Federa
Arbitration Act.”Medeiros conceded that point, but
nevertheless urged the trial court to deny Health Net's
motion for reconsideration on the ground the arbitra-
tion provision is unenforceable for failure to comply
with the disclosure requirements set forth in section
1363.1 In areply brief in support of its motion for

reconsideration, Health Net made the arguments it
had raised previously and also asserted for the first
time that a court cannot refuse to enforce an arbitra-
tion agreement for failure to comply with section
1363.1 because the Department of Managed Health
Care “has exclusive authority to enforce section
1363.1 and all other provisions of the Knox-Keene
Act.”

ENG6. The trid court's order is not in the
record before this court.

**311 At ora argument on Health Net's motion for
reconsideration, the trial court stated it had originally
denied Health Net's motion to compel arbitration on
*1014 an “incorrect” ground. The court rejected M e-
deiros's argument about noncompliance with section
1363.1's disclosure requirements stating, “1 think that
the disclosure in the contract [group service agree-
ment] is what is contemplated, not an individud
enrollment form.” On June 12, 2006, the trial court
issued an order granting the motion for reconsidera-
tion and compdlling arbitration of Medeiros's claims
against Health Net.

[1][2] Medeiros filed a petition for writ of mandate
challenging the trial court's June 12, 2006 order.™"
After receiving Health Net's preliminary opposition,
this court issued an alternative writ directing the trial
court to vacate the June 12 order or show cause be-
fore this court why it had not done so and why a pe-
remptory writ of mandate requiring it to vacate the
order should not issue. Health Net filed a return and

Medeirosfiled areply.

EN7. An order compelling arbitration is not
an appedable order. (Atlas Plastering, Inc.
v. Superior Court (1977) 72 Cal.App.3d 63,
67, 140 Cal.Rptr. 59.) As athreshold matter,
we briefly address and reject Health Net's
assertion writ review is not available in this
case because Medeiros has not demonstrated
the arbitration would be unduly time con-
suming or expensive. (See Atlas Plastering
Inc. v. Superior Court, supra, 72 Cal.App.3d
at page 68, 140 Cal.Rptr. 59 [order compel-
ling arbitration may be reviewed on a peti-
tion for writ of mandate “if the arbitration
would appear to be unduly time consuming
or expensive'].) We believe any arbitration
compelled in the absence of a valid, enfor-
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ceable arbitration agreement is an unduly
time consuming and expensive proposition.
Writ review is the appropriate way to review
the challenged order and avoid having par-
ties try a case in a forum where they do not
belong, only to haveto do it al over againin
the gopropriate forum.

DISCUSSION

3][4] In the petition for writ of mandate, Medeiros
contends the arbitration provisions in the benefits
election agreement and the EOC are unenforceable
against Medeiros because Health Net did not comply
with the disclosure requirements set forth in section
1363.1. We agree. Our interpretation of section
1363.1 and our determination of its applicability to
the undisputed facts in this case are questions of law
subject to our independent review.® 8

FN8. Robertson v. Health Net of California,
Inc. (2005) 132 Cal.App.4th 1419, 1425, 34

Cal .Rptr.3d 547.

Section 1363.1 provides: “Any hedth care service
plan that includes terms that require binding arbitra-
tion to settle disputes and that restrict, or provide for
a waiver of, the right to ajury trial shal include, in
clear and understandable language, a disclosure that
meets al of the following conditions: [1] (a) The dis-
closure shall clearly state whether the plan uses bind-
ing arbitration to settle disputes, including specifical-
ly whether the plan uses binding arbitration to settle
claims of medical malpractice. [{] (b) The disclosure
shall appear as a separate article in the agreement
issued to the employer group or individual subscriber
and shall be prominently displayed on the enrollment
*1015 form signed by each subscriber or enrollee. [1]
(c) The disclosure shall clearly state whether the sub-
scriber or enrollee iswaiving his or her right to ajury
tria for medica malpractice, other disputes relating
to the delivery of service under the plan, or both, and
shall be substantially expressed in the wording pro-
vided in subdivision (a) of Section 1295 of the Code
of Civil Procedure. [1] (d) In any contract or enroll-
ment agreement for a health care service plan, the
disclosure required by **312 this section shall be
displayed immediately before the signature line pro-
vided for the representative of the group contracting
with a health care service plan and immediately be-
fore the signature line provided for the individua

enrolling in the health care service plan.”

[5] The disclosure requirements set forth in section
1363.1 are mandattory.M Cdlifornia appellate courts
have refused to enforce arbitration clauses which do
not satisfy these requirements.™? Courts have “con-
cluded that strict compliance with section 1363.1 is
required to enforce 'Lvan] arbitration provision” in a
health service plan.é “[T]echnical violations’ of
the statute-such as the failure to prominently display
an arbitration provision immediately above the signa-
ture line on the enrollment form-“render [the] arbitra-
tion provision unenforceable” ™12 regardiess of
whether the person enrolling in the heath plan re-
ceived some notice of the arbitration clause by re-
viewing the non-complying provision. £

EN9. Malek v. Blue Cross of California
(2004) 121 Ca.App.dth 44, 64, 16

Cal.Rptr.3d 687.

EN10. Robertson v. Health Net of Califor-
nia, supra, 132 Cal.App.4th at page 1422,
34 Cal.Rptr.3d 547; Malek v. Blue Cross of
California, supra, 121 Cal.App.4th at pages
62-63, 16 Cal.Rptr.3d 687; Imbler v. Pacifi-
Care of California, Inc. (2002) 103
Cal.App.4th 567, 577-579, 126 Cal.Rptr.2d
715.

EN11. Malek v. Blue Cross of California,

supra, 121 Ca.App.4th at page 50, 16
Cal.Rptr.3d 687.

EN12. Malek v. Blue Cross of California,
supra, 121 Cal.App.4th at page 50, 16

Cal.Rptr.3d 687.

EN13. Malek v. Blue Cross of California,
supra, 121 Cal.App.4th at page 72, 16

Cal.Rptr.3d 687.

Neither the benefits el ection agreement nor the EOC
satisfies the disclosure requirements of section
1363.1. Neither contains an arbitration provision
which is prominently displayed immediately above a
line for the enrollee's signature. A lengthy discussion
about compliance or noncompliance is not warranted
here because Health Net does not claim these arbitra-
tion provisons comply with section 1363.1. What
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Health Net argues is a signed arbitration agreement
complying with the disclosure requirements of sec-
tion 1363.1 is not necessary in this case for the courts
to compe Medeiros to arbitrate its dispute. Health
Net states a variety of reasons for its conclusion, each
of which we address and reject below.

First, Health Net asserts Medeiros is bound by the
arbitration provisions found in the group service ap-
plication and group service agreement between
Health Net and the County, regardiess of whether
Medeiros received the *1016 protection of section
1363.1s disclosures. Health Net cites Madden v.
Kaiser Foundation Hospitals,™ " a case the Califor-
nia Supreme Court decided more than 15 years be-
fore the Legidature enacted section 1363.1. The Su-
preme Court in Madden held the Board of Adminis-
tration of the State Employees Retirement System
(board) acted as an agent or representative of state
employees when it negotiated a group health plan
with Kaiser Foundation Health Plan, and the board
had “implied authority to agree to arbitration of mal-
practice claims of enrolled employees arising under
the contract.” ™

FN14. Madden v. Kaiser Foundation Hos-
pitals (1976) 17 Cal.3d 699, 131 Cal.Rptr.
882,552 P.2d 1178.

FN15. Madden v. Kaiser Foundation Hos-
pitals, supra, 17 Cal.3d at pages 702-703,
705-709, 131 Cal.Rptr. 882, 552 P.2d 1178.

A little over a year ago, in Viola v. Department of
Managed Health Care™®**313 Division Four of
this appellate district had an opportunity to revisit
and interpret Madden in light of section 1363.1. Viola
is not a case about proper disclosures. The plaintiffs
did not argue the arbitration provisions at issue failed
to comply with section 1363.1's reguirements. =4
The plaintiffs contended it was improper for the De-
partment of Managed Health Care, the agency which
licenses and regulates California health service plans
under the Knox-Keene Act, ™8 to approve plans
“containing mandatory binding arbitration clauses.”
FN2 The plaintiffs asserted this practice violated their

right tojury trial. The Court of Appea disagreed.

EN16. Viola v. Department of Managed
Health Care (2005) 133 Cal.App.4th 299
34 Cal.Rptr.3d 626.

FN17. Viola v. Department of Managed

Health Care, supra, 133 Ca .App.4th at page
313, 34 Cal.Rptr.3d 626.

FN18. Knox-Keene Headth Care Service
Plan Act of 1975, Hedth and Safety Code
section 1340 et seq.; Viola v. Department of
Managed Health Care, supra, 133
Ca.App4th a pages 307, 309, 34

Cal.Rptr.3d 626.

EN19. Viola v. Department of Managed
Health Care, supra, 133 Cal.App.4th at page

304, 34 Cal.Rptr.3d 626.

Finding the Legidature was aware of Madden when
it enacted section 1363.1, the appellate court in Viola
concluded: “Rather than abrogating the Madden deci-
sion by requiring an individua waiver of right to jury
trial by a person enrolling in a hedth care service
plan requiring binding arbitration, the Legislature
extended to enrollees the more limited protection of
disclosure. We agree with the trial court that the
enactment of section 1363.1 evinces a legidative
intent to allow binding arbitration in heath care ser-
vice plans negotiated by employers acting as agents
for their employees. Because a health care service
contract may contain an arbitration clause so long as
it complies with the disclosure requirements of sec-
tion 1363.1, an employer is empowered under Mad-
den to negotiate awaiver of jury trial on behalf of its
employees by negotiating a contract including such a
clause with a health care service plan.” ™2 The ap-
pellate court went on to explain, where an *1017 em-
ployer negotiates a health care plan which imposes
binding arbitration on employees who enroll in it, the
employees have the choice to “enroll in the plan and
give up aright to jury tria, or decline to enroll and
forego coverage under the plan.” 42

EN20. Viola v. Department of Managed
Health Care, supra, 133 Cal.App.4th at page
312, 34 Cal.Rptr.3d 626, italics added.

EN21. Viola v. Department of Managed
Health Care, supra, 133 Cal.App.4th at page

314, 34 Cal.Rptr.3d 626.

The Madden and Viola decisions do not support
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Health Net's position in this case. Medeiros is not
arguing County employees should have been given
the choice to enrall in ahealth plan which preserved
their right to ajury trial. Medeiros is arguing a group
health plan which has binding arbitration as a term
must include a disclosure to the employee-
subscribers which meets the requirements of section
1363.1 Neither Madden nor Viola holds otherwise.
We interpret section 1363.1 to provide protection in
the form of certain disclosures to al consumers, not
just consumers who individually subscribe to a health
plan. The statute clearly indicates an individual who
enralls in a health care service plan will receive a
certain type of disclosure which is prominently dis-
played immediately before the signature line on the

form theindividual signsto enroll in the plan™%

EN22. Section 1363.1, subdivisions (b) and
(d).

**314When it comes to making the decision whether
to enrall in a health plan and be bound by an arbitra-
tion clause, we can see no reason why employees
who enroll in a group plan should be afforded some
lesser right of disclosure. The legidative history sup-
ports our interpretation of section 1363.1. The bill
was drafted due to a concern “some health care ser-
vice plansfail to adequately advise prospective enrol -
lees that terms of the plan restrict or waive the right
to ajury tria in medica malpractice cases.” B2 |n
the context of a group hedth plan, it is the em-
ployees, not the employers, who are the “prospective
enrollees.” Considering the reason for the legislation
and the plain language of the statute, we cannot hold
a hedlth plan sdisfies its obligations under section
1363.1 when it makes the required disclosure to the
employer but not the employees who enroll in the

group plan.

FN23. Senate Floor, Anaysis of Assembly
Bill No. 3260 (1993-1994 Reg. Sess.) as
amended August 24, 1994, page 4, italics
added. On the court's own motion, we take
judicia notice of this legidative history of
section 1363.1.

Health Net's second reason why the arbitration
agreement in the EOC should be enforceable against
Medeiros regardless of compliance or noncompliance
with the disclosure requirements is the fact Health
Net chose not to use an “enrollment form” or “appli-

cation” to enroll Medeiros in the group health plan.
The County provided a benefits el ection agreement to
its employees. Employees who wanted to enroll in
one of the available hedth plans filled out the form
and turned it in to the County. The County then sub-
mitted these forms to Health Net (or one of the two
other providers). *1018 Health Net states there is
nothing in the Knox-Keene Act which requires a
health plan to use its own enrollment form or applica-
tion. Health Net asserts compliance with the disclo-
sure requirements of section 1363.1 is mandatory
only if a health plan chooses to use such an enroll-
ment form or application. Health Net argues, where
an employer uses its own form, there is “no vehicle”
for the health plan to make the disclosures. Health
Net states it cannot control the County's procedures.

Health Net's interpretation of section 1363.1 is not
reasonable. We will not interpret this statute to mean
a health plan can avoid the mandatory disclosure re-
quirements by simply choosing not to use a document
called an “enrollment form” or “application.” Health
Net elevates form over substance. We note the group
service agreement between Health Net and the Coun-
ty states “enrollment forms of the Group's €eligible
employees” will be a part of the agreement between
the parties. Health Net concedes it used the signed
benefits election agreement to enroll Medeiros in the
group health plan. Thus, as it relates to this discus-
sion, the benefits election form served the same pur-
pose as an “enrollment form” or “application.” B4
The employee signs up for the heath plan using the
benefits election agreement and thereby entersinto a
contract with the hedth plan. Health Net seeks to
enforce the terms set forth in the benefits election
agreement, including the arbitration provision,
against Medeiros.

EN24. In headings in both the preliminary
opposition and return, Health Net referred to
the form Lee Medeiros signed as an
“enrollment form.”

The plain language of section 1363.1 is clear. If a
health plan wants to require employee-subscribers to
a group plan to arbitrate disputes, the health plan
must make the mandatory disclosures. We can con-
ceive of no reason why employees who sign a docu-
ment called an “enrollment **315 form” provided by
the insurance company should receive more protec-
tion than employees who sign a document caled a
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“benefits election agreement” provided by their em-
ployer. If an employer-prepared form does not pro-
vide the health plan with an gppropriate “vehicle” to
make the required disclosures then the hedth plan
must provide its own form for this purpose.

[6] Hedlth Net's fina reason why we should affirm
the trial court's order compelling Medeiros to arbi-
trate the claims against Health Net is its assertion the
only remedy for noncompliance with section 1363.1's
disclosure requirements is an administrative remedy
handed down by the Department of Managed Health
Care. Health Net contends courts do not have the
authority to refuse to enforce an arbitration agree-
ment based on a health plan's failure to comply with
the mandatory disclosure requirements of section
1363.1 In *1019 Malek v. Blue Cross of Califor-
nia,”™” Division Three of this appellate district in an
opinion authored by Justice Croskey addressed and
rejected these same arguments. Not surprisingly,
Health Net argues Malek was wrongly decided. We
disagree.

EN25. Malek v. Blue Cross of California,
supra, 121 Cal.App.4th 44, 16 Cal.Rptr.3d
687.

Because these issues were thoroughly explored and
discussed in Malek, and because we choose to apply
the sound legal reasoning employed in Malek, our
discussion will be brief. Based on the plain language
of the statute and the legidative history, the appellate
court in Malek concluded, because the disclosure
requirements in section 1363.1 are mandatory, they
are necessary to create an enforceable arbitration
provision in a health service plan, regardiess of
whether the subscriber actually had notice of the term
requiring arbitration.™® We agree, and are not per-
suaded otherwise by the fact there is nothing in the
Knox-Keene Act explicitly stating an arbitration pro-
vision which does not comply with section 1363.1 is
per se unenforceable. What protection does the sta-
tute afford to a consumer if courts will enforce arbi-
tration provisions which do not comply with these
mandatory disclosure requirements? As the appellate
court in Malek aptly stated: “It would be absurd to
impose an administrative penalty on a health service
plan provider for failure to comply with the arbitra-
tion disclosure requirements but permit arbitration to

go forward.” B2 Although the Department of Ma-
naged Health Care is responsible for licensing and
regulating heath care service plans, including re-
viewing the documents the plans use to enroll sub-
scribers, there is nothing in the Knox-Keene Act in-
dicating courts lack the power to strike down arbitra-
tion clauses which fail to comply with the require-
ments of section 1363.1.

EN26. Malek v. Blue Cross of California,
supra, 121 Cal.App.4th at pages 64, 67, 69,
72, 16 Cal.Rptr.3d 687.

EN27. Malek v. Blue Cross of California,
supra, 121 Cal.App.4th at page 69, 16

Cal.Rptr.3d 687.

For all the foregoing reasons, we direct the trial court
to vacate its order compelling Medeiros to arbitrate
this dispute with Health Net and to issue an order
denying Health Net's motion to compel arbitration.
The disclosure requirements of section 1363.1 are
mandatory. Medeiros was entitled to the same disclo-
sure from Health Net concerning the arbitration pro-
visions as any individual subscriber who signed an
enrollment form. Medeiros did not receive a disclo-
sure which complied with section 1363.1. According-
ly, we will not enforce**316 the arbitration provi-
sions against Medeiros.

DISPOSITION

The petition for writ of mandate is granted. Let a pe-
remptory writ of mandate issue directing the respon-
dent superior court to vacate its June 12, * 1020 2006
order compelling arbitration, and to issue an order
denying real parties in interest's motion to compel
arbitration. Petitioners are entitled to recover their
costs in this writ proceeding.

PERLUSS, P.J,, and ZELON, J., concur.

Cal.App. 2 Di<t.,2007.
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