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Court of Appeal, Third District, California.
Bernard BURKS, Plaintiff and Respondent,
V.
KAISER FOUNDATION HEALTH PLAN, INC., et
al., Defendants and Appellants.
No. C054374.

March 5, 2008.

Background: Health plan subscriber brought action
against hedth plan. Plan petitioned to compel arbitra-
tion. The Superior Court, Sacramento County, No.
06A S02568,Rudolph Loncke, J., denied petition.

Holdings: The Court of Appeal, Robie, J. held that:
(1) arbitration notice on plan enrollment form was
not “prominently displayed,” and

(2) arbitration notice did not substantially comply
with disclosure statute.

Affirmed.
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25TI1 Arbitration
25T11(B) Agreementsto Arbitrate
25Tk131 Requisitesand Vdidity

25Tk133 Formal Requisites
25Tk133(2) k. Writing, Signature,

and Acknowledgment. Most Cited Cases
A contractualy binding arbitration provision in a
health service plan enrollment form is unenforceable
if it violates statutory disclosure requirements. West's

Ann.Cal .Health & Safety Code § 1363.1.

[2] Alternative Dispute Resolution 25T <~213(5)

25T Alternative Dispute Resolution
25T11 Arbitration
25TI1(D) Performance, Breach, Enforcement,
and Contest

25Tk204 Remedies and Proceedings for
Enforcement in General
25Tk213 Review
25Tk213(5) k. Scope and Standards
of Review. Most Cited Cases
Trid court's determination that arbitration disclosure
was not “prominently displayed” on health service
plan enrollment form, as required to compel arbitra-
tion, was reviewed de novo. West's Ann.Cal . Headlth
& Safety Code § 1363.1.

25T Alternative Dispute Resolution
25TI1 Arbitration
25T11(B) Agreementsto Arbitrate
25Tk131 Requisitesand Validity

25Tk133 Formal Requisites
25Tk133(2) k. Writing, Signature,

and Acknowledgment. Most Cited Cases
Arbitration notice on health service plan enrollment
form was not “prominently displayed,” as required
for enforceability, even though it was placed just
above signature line and set apart from rest of form
by placement outside box enclosing blanks enrollee
must fill out, where notice was printed in same or
smaller typeface as typeface used in rest of enroll-
ment form, and was not highlighted, italicized, bold,
or given separate heading; statute requiring both that
notice be displayed prominently and that it be placed
immediately before signature line indicated legisla
tive intent that mere placement before signature line
was not sufficient to make notice prominent. West's

Ann.Cal.Health & Safety Code § 1363.1.

See Annot., Validity, Applicability, Construction, and

Effect of Satutes Relating to Sze or Other Characte-
ristics of Type or Color of Printing for Insurance

Policies (1931) 72 AL.R 875:Cal. Jur. 3d. Arbitra-
tion and Award, § 10; Cal. Civil Practice (Thom-
son/West 2007) Torts, § 32:46; Knight et al., Cal.
Practice Guide: Alternative Dispute Resolution (The
Rutter Group 2007) § 5:103.6 (CAADR CH. 5D);
Croskey et al., Cal. Practice Guide: Insurance Liti-
gation (The Rutter Group 2007) T 15:315 (CAINSL
Ch. 15-C).
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361VI(A) General Rules of Construction

361k204 Statute as a Whole, and Intrinsic
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361k206 k. Giving Effect to Entire Sta-
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Courts should give meaning to every word of a sta-
tute if possible, and should avoid a construction mak-
ing any word surplusage.

[5] Alter native Dispute Resolution 25T £-133(2)

25T Alternative Dispute Resolution
25T Arbitration
25TI1(B) Agreementsto Arbitrate
25Tk131 Requisites and Validity
25Tk133 Formal Requisites
25Tk133(2) k. Writing, Signature,
and Acknowledgment. Most Cited Cases
A hedth plan's failure to prominently display the
arbitration disclosure on its enrollment form can nev-
er be deemed a mere “technical imperfection of
form,” and so an enrollment form that does not have
the required arbitration disclosure prominently dis-
played on it does not “substantially comply” with
statutory requirements for enforceability of the arbi-
tration provision. West's Ann.Cal.Hedlth & Safety
Code § 1363.1.

[6] Statutes 361 174

361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Construction

361k174 k. In General. Most Cited Cases
“Substantial compliance” with a statute means actual
compliance in respect to the substance essential to
every reasonable objective of the statute, as distin-
guished from mere technica imperfections of form.

[7] Alternative Dispute Resolution 25T £==133(1)

25T Alternative Dispute Resolution
25TI1 Arbitration
25T11(B) Agreementsto Arbitrate
25Tk131 Requisites and Validity
25Tk133 Forma Requisites
25Tk133(1) k. In Genera. Most
Cited Cases
The essentid purpose of statute imposing disclosure

requirements on arbitration provisions in health ser-
vice plansisto ensure the knowing waiver of the jury
trial right by the hedth plan enrollee. West's
Ann.Cal .Health & Safety Code § 1363.1.

** 258 Wilke, Fleury, Hoffelt, Gould & Birney, Ro-
nald R. Lamb, Sacramento; Marion's Inn, Kennedy P.
Richardson, Yvonne M. Pierrou, Jordan Posamentier,
Oakland, and Thomas M. Freeman for Defendants
and Appelants.

Shernoff Bidart & Darras, Michael J. Bidart and Ri-
cardo Echeverria, Claremont; The Ehrlich Law Firm,
Jeffrey |saac Ehrlich for Plaintiff and Respondent.

ROBIE, J.

*1024 When plaintiff Bernard Burks sued defendants
(jointly Kaiser) for “the egregious treatment [he] re-
ceived from KAISER while suffering from a rena
failure and awaiting akidney transplant,” Kaiser peti-
tioned to compel arbitration under the arbitration
provision in the membership agreement between
Burks and Kaiser. Burks opposed Kaiser's petition on
the ground the arbitration provision was unenforcea-
ble because the disclosure of the provisionin Kaiser's
enrollment form-required by Health and Safety Code
section 1363.1 (section 1363.1)-was not “prominently
displayed” on the form as required by subdivision (b)
of that statute.

The trial court agreed with Burks that the arbitration
disclosure was not prominently displayed on the
enrollment form, noting that it was “printed in the
same or smaller typeface as the typeface used in the
rest of the enrollment form” and was “neither hig-
hlighted, italicized nor bolded; nor does it have a
separate heading.” Accordingly, the court denied the
petition to compel arbitration.

On Kaiser's timely appeal from that ruling, we find
no error. Like the trial court, we conclude the arbitra-
tion disclosure was not “prominently displayed” on
the enrollment form because there was nothing that
made the disclosure stand out from the remainder of
the form, such that it could be reasonably expected to
command the notice of a person filling out the form.
We aso rgect Kaiser's argument that its enrollment
form substantially complied with section 1363.1 be-
cause an enrollment form that does not have the re-
quired arbitration disclosure prominently displayed
on it-in direct contravention of one of the require-
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ments of section 1363.1-cannot be deemed to sub- vice plan enrollment form unenforceable.” (Malek v.

stantialy comply with that statute. Consequently, we
will affirm the trial court's order denying Kaiser's
petition to compel arbitration.

DISCUSSION
I
Kaiser's Enrollment Form

The “Enrollment Application/Change Form” at issue
here is a one-page document**259 that consists
mostly of a series of blank spaces in which the *1025
enrollee fills in persona identifying information.™"
The blanks appear in alarge box that takes up most
of the page. The box is defined by bold lines on dll

four sides.

EN1. A copy of the form is attached as an
appendix to this opinion.

The arbitration disclosure appears in a single para
graph just beneath the line forming the bottom of the
box, immediately above the space provided for the
enrollee's signature. As the trial court noted, the arbi-
tration disclosure is printed in typeface that is sub-
stantialy the same or smaller than the typeface used
on the rest of the enrollment form, and that typeface
is not highlighted, italicized, or bolded. The notice
also lacks any kind of heading. It is simply a para-
graph of small text at the end of the enrollment form
immediately above the space for the enrolle€'s signa-
ture.

Compliance With Section 1363.1, Subdivision (b)

[1] Section 1363.1 provides that if a health care ser-
vice plan requires binding arbitration to settle dis-
putes with its members, the plan must disclose that
arbitration requirement in “a separate article in the
agreement issued to the employer group or individual
subscriber.” ™(§ 1363.1, subd. (b).) In addition, that
disclosure must be “prominently displayed on the
enrollment form signed by each subscriber or enrol-
lee.” (8 1363.1, subd. (b).) It is undisputed that “[a]
violation of section 1363.1 renders a contractually
*1026 binding arbitration provision in a heath ser-

Blue Cross of California (2004) 121 Cal.App.4th 44,

50, 16 Cal.Rptr.3d 687.)

EN2. In its entirety, section 1363.1 provides
asfollows:

“Any hedth care service plan that in-
cludes terms that require binding arbitra-
tion to settle disputes and that restrict, or
provide for a waiver of, the right to a jury
trial shall include, in clear and unders-
tandable language, a disclosure that meets
all of the following conditions:

“(@) The disclosure shall clearly state
whether the plan uses binding arbitration
to settle disputes, including specificaly
whether the plan uses binding arbitration
to settle claims of medical malpractice.

“(b) The disclosure shall appear as a sepa-
rate article in the agreement issued to the
employer group or individual subscriber
and shall be prominently displayed on the
enrollment form signed by each subscriber
or enrollee.

“(c) The disclosure shall clearly state
whether the subscriber or enrolleeis waiv-
ing his or her right to ajury tria for medi-
cal malpractice, other disputes relating to
the delivery of service under the plan, or
both, and shall be substantialy expressed
in the wording provided in subdivision (&)
of Section 1295 of the Code of Civil Pro-
cedure.

“(d) In any contract or enrollment agree-
ment for a hedth care service plan, the
disclosure required by this section shall be
displayed immediately before the signa
ture line provided for the representative of
the group contracting with a health care
service plan and immediately before the
signature line provided for the individual
enrolling in the hedth care service plan.”

In Imbler v. PacifiCare of Cal., Inc. (2002) 103
Cal.App.4th 567, 126 Cal.Rptr.2d 715, the court ob-
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served that the dictionary definition of “prominent” is
“ ‘standing out or projecting beyond a surface or
ling, or ‘readily noticeable.” ” (Id. at p. 579, 126
Cal.Rptr.2d 715.) We would add to that observation
that the word “ prominent”-like its synonyms “noti ce-
able)” “remarkable,” “outstanding,” *“conspicuous,”
“salient,” and “striking”-means “attracting notice or
attention.” (Merriam-Webster's Collegiate Dict. (11th
ed.2006) p. 848, col. 2.) More specificaly, **260
“prominent” “applies to something commanding no-
tice by standing out from its surroundings or back-
ground.” (Ibid.)

[2] With that understanding, we turn to whether the
trial court erred in determining that the arbitration
disclosure was not “prominently displayed” on Kais-
er's enrollment form. Our standard of review of this
ruling is de novo. (See Robertson v. Health Net of
California, Inc. (2005) 132 Cal.App.4th 1419, 1425
34 Cal.Rptr.3d 547.)

Kaiser begins by arguing that because section
1363.1"does not prescribe, much less dictate a parti c-
ular means for achieving th[e required] prominent
appearance,”“the statute should be construed as
granting health plans a reasonable degree of discre-
tion in choosing how to give prominence to the arbi-
tration notice.” Burks does not dispute this assertion,
nor do we. The question remains, however, whether
the method Kaiser chose to achieve the required
prominence succeeded.

On that question, Kaiser argues that “[t]he notice [in
its enrollment form] achieves considerable promi-
nence just from its placement immediately above
[Burks]'s signature.” Kaiser further contends that
“[t]he prominent effect of the signature placement is
reinforced by the fact that the arbitration notice and
the signature line are plainly set apart from the rest of
the enrollment form's content by a solid horizontal
border.” According to Kaiser, “ The effect of this bor-
der is to isolate the arbitration notice as the only text
that benefits from the eye-catching signature place-
ment.”

In response, Burks argues that Kaiser cannot rely on
the placement of the arbitration disclosure to satisfy
the requirement of subdivision (b) of section 1363.1
that the disclosure be “prominently displayed” on the
enrollment form because subdivision (d) of that sta-
tute separately requires the disclosure to be “dis-

played ... immediately before the signature line pro-
vided for the individua enrolling in the hedth care
service plan.” According to Burks, *1027 because the
Legislature chose to include “a prominence require-
ment in addition to a signature-placement require-
ment,”“ both commands must be given meaning.”

While Kaiser acknowledges that “the prominence
standard is distinct from the signature placement re-
quirement,” Kaiser asserts that “this does not mean ...
they operate independently.” The gist of Kaiser's ar-
gument is that even though the Legislature chose to
require that the arbitration disclosure be “ prominently
displayed on the enrollment form”and‘be displayed
... immediately before the signature line provided for
the individual enrolling in the heath care service
plan” (8 1363.1, subds.(b) & (d)), compliance with
the second requirement “should suffice” to satisfy the
first requirement as well, “provided the noticeis legi-
ble.”

[3][4] We are not persuaded. “It is a maxim of statu-
tory construction that ‘ Courts should give meaning to
every word of a statute if possible, and should avoid a
construction making any word surplusage.’” ” (Reno v.
Baird (1998) 18 Cal.4th 640, 658, 76 Cal.Rptr.2d
499, 957 P.2d 1333.) If placement of a legible arbi-
tration disclosure immediately before the signature
line were sufficient, in the judgment of the Legisla
ture, to make that disclosure stand out from its sur-
roundings, then there would have been no reason for
the Legislature to separately mandate that the disclo-
sure be “prominently displayed” on the enrollment
form. By requiring that the arbitration disclosure be
displayed prominently and immediately before the
signature line, the Legislature communicated its in-
tent that something ** 261 other than the placement
of the disclosure would be needed to achieve the re-
quired prominence.

This understanding of the Legidature's intent is sup-
ported by the legidative history of the statute. The
requirement in subdivision (d) of section 1363.1 that
the arbitration disclosure be displayed immediately
before the signature line can be traced back to the
origina version of the underlying bill. (Assem. Bill
No. 3260 (1993-1994 Reg. Sess.) as introduced Feb.
24, 1994.) At that time, the bill also required-in sub-
divisions (@) and (b) of the proposed statute-that the
arbitration disclosure “be in 14-point bold face print
within a 10-point bordered rectangle, and ... be head-
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ed with the words ‘DISPUTE SETTLEMENT
THROUGH BINDING ARBITRATION' in bold
print,” with the additiond heading “ ‘WAIVER OF
RIGHT TO A JURY TRIAL’ [to] appear in bold
print on the line immediately beneath the [first] head-
ing.” (Ibid.) Three months after its introduction,
however, the bill was amended to eliminate the spe-
cific typeface, format, and heading requirements and
to insert in their place the requirement that now ap-
pears in subdivision (b) of the statute-that the arbitra-
tion disclosure be “prominently displayed on the
enrollment form.” (Assem. Bill No. 3260 (1993-1994
Reg. Sess.) as amended May 19, 1994.)

*1028 This legidative history supports Kaiser's asser-
tion that the Legislature wanted to give flexibility to
health plans in choosing how to give prominence to
the arbitration disclosure in their enroliment forms.
By requiring that the notice be “prominently dis-
played,” without dictating exactly how, the Legisa
ture gave health plans like Kaiser the right to choose
what typeface, format, headings, and/or other devices
they would use to make the notice stand out from its
surroundings. At the same time, however, the legisla-
tive history supports the conclusion that by requiring
prominence in addition to placement immediately
above the signature line, thE legidature intended to
reguire something more than placement to make the
notice prominent.

In summary, we conclude that the placement of an
arbitration disclosure immediately above the signa
ture line in an enrollment form in compliance with
subdivision (d) of section 1363.1 has no bearing on
whether that disclosure is “prominently displayed” in
compliance with subdivision (b) of the statute. To
demonstrate compliance with both statutory require-
ments, the health plan must be able to point to some-
thing other than the placement of the disclosure
above the signature line that makes it stand out from
its surroundings, such that it could reasonably be
expected to command the attention of the person fill-
ing out the form.

Here, the only fact other than placement above the
signature line that Kaiser relies on to establish that its
arbitration disclosure was prominently displayed on
the enrollment form is that the notice is “plainly set
apart from the rest of the enrollment form's content
by a solid horizontal border.” As we have explained,
this “border” is actualy the bottom of a box that en-

closes the blanks the enrollee is required to fill out. In
our view, however, the placement of the arbitration
disclosure below this box does little (if anything) to
make the disclosure stand out from its surroundings.

Certainly the arbitration notice is the only block of
text on the form, which distinguishes this case from
the other published cases on this issue. (See Imbler v.
PacifiCare of Cal., Inc., supra, 103 Cal.App.4th at p.
579, 126 Cal.Rptr.2d 715 [disclosure appeared “in
the middle of the authorization for the release of
medical records and an authorization for **262 pay-
roll deduction of premiums’]; Malek v. Blue Cross of
California, supra, 121 Cal . App.4th a p. 51, 16
Cal.Rptr.3d 687 [disclosure appeared following a
section entitled “ ‘deduction authorization’ ” and be-
fore sections entitled “ ‘to non-participating provid-
er,” " * ‘declining coverage,’ ” and “ ‘authorization to
obtain or release medical information’ "]; Robertson
v. Health Net of California, Inc., supra, 132
Cal.App.4th at p. 1423, 34 Cal.Rptr.3d 547 [disclo-
sure appeared “on the second page of the enrollment
form ... contained within a section entitled ‘ ACCEP-
TANCE OF COVERAGE' "]; Zembsch v. Superior
Court (2006) 146 Cal.App.4th 153, 158, 53
Cal.Rptr.3d 69 [disclosure appeared following para-
graph concerning “the enrollee's authorization for the
*1029 release of medical information”].) To this ex-
tent, Kaiser is correct in asserting that the arbitration
disclosure on its form “does not compete with any
non-arbitration text for the applicant's attention.” We
are not persuaded, however, that this makes the dis-
closure command attention by standing out from its
surroundings. Given the plain, small typeface Kaiser
used for its arbitration disclosure without any head-
ing, and given that most of the rest of the form (in the
box containing the blanks the enrollee is to fill in)
contains larger typeface, some of which is bold and
some of which is highlighted by a different colored
background, we agree with the trial court that the
disclosure is not “prominently displayed” on the
enrollment form, notwithstanding its placement as the
only text immediately above the signature line on the
form.

"
Substantial Compliance With Section 1363.1

[5] Kaiser contends that even if its arbitration disclo-
sure “does not fully satisfy the current judicial con-
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struction of section 1363.1, ... the notice substantially
complied with the statute based on the then prevail-
ing law.” We disagree.

[6][7] “ ‘Substantid compliance, as the phraseis used
in the decisions, means actual compliance in respect
to the substance essential to every reasonable objec-
tive of the statute,” as distinguished from ‘ mere tech-
nical imperfections of form.” ” (Camp v. Board Of
Supervisors (1981) 123 Cal.App.3d 334, 348, 176
Cal.Rptr. 620.) In our view, a health plan's failure to
prominently display the arbitration disclosure on its
enrollment form can never be deemed a mere tech-
nical imperfection of form. The “essentia purpose”
of section 1363.1 is to ensure “the knowing waiver of
the jury trial right” by the health plan enrollee.
(Robertson v. Health Net of California, Inc., supra,

To
achieve that purpose, the Legidature has mandated
that any arbitration requirement be disclosed to the
enrollee by displaying the disclosure of that require-
ment immediately above the signature line on the
enrollment form and by doing so “prominently.” This

prominence requirement (like the placement require-
ment) is essential to achieving the legidative pur-
pose, and therefore anything less than actual com-
pliance with the prominence requirement is unac-
ceptable. An enrollment form that does not have the
required arbitration disclosure prominently displayed
on it-in direct contravention of subdivision (b) of
section 1363.1-does not substantially comply with
that statute.

*1030 DISPOSITION

The order denying Kaiser's petition to compel arbitra-
tion is affirmed. Burks shall recover his costs on ap-
peal. (Cal. Rules of Court, rule 8.278(a).)

**263 We concur: BLEASE, Acting P.J., and BUTZ,
J.

*1031 APPENDIX
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